Action  §209/&e 


SUPREME  COURT  OF  ONTARIO 
(Divistotial  Court) 

SOUTHEY,  WHITE  AND  BOWLBY  JJ 


IN  THE  MATTER  OF  the  Ontario  Human 
Rights  Code,  R.S.O.   1980,     c.  340 
as  amended; 

AND  IN  THE  MATTER  OF  a  Complaint 
dated  March  24,  1982  by  Ingram 
Barnard  against  the  Canadian  Corps 
of  Commissionaires   (Toronto  & 
Region),  their  Servants  and 
Agents ; 

AND  IN  THE  MATTER  OF  a  Board  of 
Inquiry  appointed  to  hear  and 
decide  the  Complaint; 


BETWEEN: 

THE  CANADIAN  CORPS  OF 
COMMISSIONAIRES   (TORONTO  AND 
REGION),  THEIR  SERVANTS  AND  AGENTS 


Appellant 


-  and  - 


INGRAM  BARNARD  AND  THE  ONTARIO 
HUMAN  RIGHTS  COMMISSION 

Respondents 


Brendan  O'Brien,  Q.C, 

tor  the  Appellant  ~ 


Miss  L.M.  Mcintosh 

for  the  Respondents 


Heard :  July  3,  1986 
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SOUTHEY  J. :  (Orally) 

We  have  had  the  benefit  of  an  eloquent  and  thorough 
presentation  of  the  case  for  the  appellant  by  Mr.  O'Brien,  but  are 
not  persuaded  that  the  Board  (Mr.  Friedland,  Q.C.)  erred  in  any 
material  respect  in  his  decision.  For  that  reason,  we  have  not 
seen  fit  to  call  upon  Miss  Mcintosh  to  respond. 

We  recognize  at  the  outset,  as  did  the  Board,  that  the 
Corps  of  Commissionaires  provides  an  extremely  worthwhile  service 
to  society  by  providing  employment  for  ex-service  persons.  More 
than  that,  we  recognize  that  its  members  discharge  their  duties  in 
an  exemplary  fashion,  and  that  the  Corps  provides  a  valuable 
service  to  those  persons  who  use  it. 

One  of  the  main  functions  of  the  Corps  is  to  make 
contracts  with  organizations  to  provide  what  I  shall  describe  as  a 
security  service  for  such  organizations.  There  can  be  no  real 
doubt,  in  our  view,  that,  when  the  Corps  makes  a  contract  with  an 
organization  to  provide  services  to  that  organization  and  then 
assigns  members  of  the  Corps  to  perform  those  services,  the  Corps 
is  the  employer  of  the  members  performing  services  for  the  Corps' 
client.  This  relationship  is  recognized  in  the  rules  of  the  Corps 
which  state: 

A  Commissionaire  assigned  to  duty  ...  is  an 
employee  of  the  Corps  and  will  be  paid  by  the 
Corps . 
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There  are  other  indicia  that  support  the  conclusion  that 
the  Corps  is  the  employer  of  its  members  who  perform  the  services, 
but  I  don't  think  it  is  necessary  to  go  beyond  that  one  rule. 

The  result  then  is  that  the  Corps  does  employ  persons  to 
perform  services.  Its  practice  is  to  employ  only  its  own  members, 
and  this  means  that,  by  refusing  membership  to  someone  who  applies 
for  membership  in  the  Corps,  the  Corps  is  refusing  to  employ  that 
applicant.  If  the  applicant  is  refused  membership,  and  therefore 
employment,  on  a  ground  that  is  prohibited  by  the  Human  Rights 
Code,   then,  in  our  view,  the  Corps  commits  a  breach  of  the  Code. 

In  this  case,  the  complaint  by  Mr.  Barnard  arose  out  of 
an  application  for  membership  that  he  made  to  the  Corps  in 
September  of  1981,  and  the  case  is  governed  by  the  provisions  of 
the  Ontario  Human  Rights  Code  to  be  found  in  R.S.O.  1980,  c.  340. 
It  may  well  be  that  the  outcome  of  the  complaint  would  have  been 
different  under  the  Code  which  came  into  force  on  December  11, 
1981.  That  will  be  found  in  S.O.  1981,  c.  53.  For  this  reason,  Mr. 
O'Brien  described  the  case  as  a  "lame  duck"  case  and  its  academic 
nature  is  further  demonstrated  by  the  fact  that  Mr.  Barnard  is  now 
a  member  of  the  Corps.  That  does  not  affect  the  legal  issue, 
however . 

Under  s.  4  of  the  applicable  Code  there  was  the 
following  prohibition: 


0 
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No  person  shall   . . .     refuse  to  employ  . . .  any 
person  ...  because  ...  of  nationality. 

In  accordance    with   its    membership   requirements    at  the 

n 

time,  the  Corps  refused  to  accept  Mr.  Barnard  as  a  member  because, 
although  he  was  a  permanent  resident  of  Canada,  he  was  neither  a 
Canadian  citizen  nor  a  British  subject.  The  rules  of  the  Corps 
require  that  an  applicant  be  either  a  Canadian  citizen  or  a 
British  subject. 

Mr.  Barnard  had  taken  up  residence  in  Canada  only  21 
days  before  applying  for  membership  in  the  Corps.  He  came  from 
India  where  he  had  served  during  the  Second  World  War  in  the 
Indian  Army  and  thereafter  had  been  employed  in  the  Indian  civil 
service.  The  Corps  never  questioned  his  qualifications  for 
membership  on  any  ground  other  than  that  he  was  neither  a  Canadian 
citizen  nor  a  British  subject. 

There  is  no  suggestion  in  the  case  that  this  requirement 
for  membership  in  the  Corps,  or  any  of  its  other  requirements  for 
membership,  were  imposed  in  anything  but  good  faith.  That  is, 
there  is  no  suggestion  that  the  purpose  of  these  qualifications 
was  to  discriminate  indirectly  on  the  basis  of  race,  creed  or 
colour.  The  intention  was,  however,  to  exclude  persons  who  were 
not  Canadian  citizens.  This  exclusion  is  said  to  be  justified  on 
the  ground   that  the   procedures  for  acquiring  citizenship  provide 


C 
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some  screening  of  newcomers  to  this  country,  and  that  such 
screening  is  appropriate  in  view  of  the  nature  of  the  security 
work  performed  under  the  contracts  entered  into  by  the  Corps. 

The  conclusion  of  the  Board  was  that  this  exclusion  of 
persons  who  are  not  Canadian  citizens  or  British  subjects  is  an 
exclusion  on  the  basis  of  nationality.  We  agree  with  that 
conclusion,  and  with  the  decision  that  the  Corps  refused  to  employ 
Mr.  Barnard  because  of  nationality  contrary  to  the  provisions  of 
the  Code. 

As  for  the  justification  for  the  exclusion,  we  agree 
with  the  following  statement  by  the  Board: 

Citizenship  does  not  assure  the  Corps  that  the 
applicant  is  knowledgeable  about  the 
institutions  where  he  will  be  working  or  that 
he  is  honest,  or  loyal,  or  industrious,  or  not 
a  security  risk.  The  Corps  could  try  to  ensure 
these  attributes  in  other  ways. 

We  do  not  question  the  accuracy  of  the  submission  by  Mr. 
O'Brien  that  membership  in  the  Corps  means  much  more  than 
employment.  There  is  no  doubt  that  the  Corps  has  a  very  important 
fraternal  and  social  aspect  to  it,  but  Mr.  O'Brien  candidly 
recognized  that  it  would  be  unrealistic  to  conceive  of  a  person 
joining     the     Corps    without    having    employment     as    one    of  his 


c 
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objectives.  It  seems  clear  that  one  of  the  main  objectives  of  the 
Corps,  if  not  the  predominant  objective,  is  that  of  providing 
employment  for  ex-service  men  and  women. 

We  agree  with  the  conclusion  of  the  Board  that  the 
exception  contained  in  subsection  7  of  section  4  of  the  Code  has 
no  application  to  the  Corps,  because  the  Corps  is  not  an 
exclusively  fraternal  or  social  organization. 

In  our  view,  the  Board  arrived  at  the  correct 
disposition  of  this  matter  on  the  basis  of  the  Code  in  force  at 
the  time  that  the  alleged  infraction  occurred.  The  appeal  is 
dismissed. 


Action  #209/86 


SUPREME  COURT  OF  ONTARIO 
(Divisiional  Court) 


SOUTHEY,  WHITE  AND  BOWLBY  JJ. 


IN  THE  MATTER  OF  the  Ontario 
Human  Rights  Code,  R.S.O.  1980, 
c.  340  as  amended; 

AND  IN  THE  MATTER  OF  a  Complaint 
dated  march  24,   1982  by  Ingram 
Barnard  against  the  Canadian 
Corps  of  Commissionaires 
(Toronto  &  Region),  their 
Servants  and  Agents; 

AND  IN  THE  MATTER  OF  a  Board  of 
Inquiry  appointed  to  hear  and 
decide  the  Complaint; 

BETWEEN: 

THE  CANADIAN  CORPS  OF  COMMIS- 
SIONAIRES  (TORONTO  AND  REGION), 
THEIR  SERVANTS  AND  AGENTS 


Appellant 


-  and  - 


INGRAM  BARNARD  AND  THE  ONTARIO 
HUMAN  RIGHTS  COMMISSION 

Respondents 


ORAL  JUDGMENT 


SOUTHEY  J. 


RELEASED:      JULY  11,  1986 


